IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND, P.C. :

V.

MARVI N LUNDY
V.

JOHN HAYMOND,
SCOTT DI AMOND,

ROBERT HOCHBERG, :
HAYMOND, NAPOLI, DI AMOND, P.C. : No. 99-5048

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Decenber 12, 2000
In October, 1999, the law firm of Haynond and Lundy, LLP was

di ssol ved and the named partners, John Haynond (“Haynond”) and

Marvin Lundy (*Lundy”), brought civil actions against each

other.? The cases were consolidated in an order dated Cctober

25, 1999. Each party filed an anmended conpl ai nt? and noved to

dismss. The notions to dismss were granted, in part, and

denied, in part, in an Opinion and Order filed June 22, 2000.

YI'n his conplaint, Haynond asserted clains on behalf of hinself
and his new law firm Haynond Napoli D anond, P.C.  Lundy
initially asserted cl ai ns agai nst Haynond, Robert Hochberg, and
John Haynond, P.C. t/a Haynond & Lundy, LLP

2 1n his anended conpl aint, Lundy asserted additional clains
agai nst Scott Dianmond and Haynond Napoli Dianond, P.C.; after a
realignnment of the parties, Lundy’'s clains were reasserted as
count ercl ai ns.



See Haynond v. Lundy, No. 99-5015 & 99-5048, 2000 U.S. Dist.

LEXI S 8585, at *44 (E.D. Pa. June 22, 2000). Two counts of the
Lundy Conpl aint, (1) unauthorized practice of law, and (2) breach
of contract, remained for trial.

Lundy di sm ssed the two remai ni ng Counts of his first
anended conpl aint on June 26, 2000 and filed a Notice of Appea
on June 27, 2000. Because the cases had been consolidated, this
court determ ned that Lundy had prematurely appeal ed froma non-
final order and the court retained jurisdiction to proceed on
Haynond' s counterclains. The parties were realigned wth Haynond
as plaintiff. 1In his answer, Lundy asserted three counterclains:
(1) unauthorized practice of law, (2) breach of contract; and (3)
civil conspiracy.

Di scussi on

| . Mbtion to Strike and Disniss Counterclai ns:

Haynond noves to dismss Count | of Lundy’s Counterclaimfor
failure to state a clai munder 12(b)(6) and for |ack of subject
matter jurisdiction under Rule 12(b)(1), and to strike portions
of Lundy’s Counterclains for alleging matters previously
di sm ssed by this court.

A. Count | of Lundy’'s Counterclai ns:

Haynmond noves to dism ss Count | of Lundy’s Counterclains
al | egi ng defendant Hochberg illegally practices |aw without a

i cense and def endants Haynond, Di anond, and the |aw firm of



Haynond Napoli Dianond, P.C. aid, abet, and conspire to
facilitate Hochberg’s illegal practice. Pennsylvania |aw creates
a private right of action to enjoin the unauthorized practice of

| aw by a non-lawer. See 42 Pa. Cons. Stat. Ann. 8 2524(c); see

al so Haynond v. Lundy, 2000 U. S. Dist. LEXIS 8585, at *26. The

statute also permts a plaintiff to seek injunctive relief
agai nst a person who is aiding and abetting the unauthorized
practice of law by a non-lawer. See id. Haynond now clai ns
that it would violate the Pennsylvania Constitution, Article V,
Section 10(c), to permt a claimof aiding, abetting or
conspiracy to facilitate unauthorized practice agai nst a nenber
of the Pennsyl vani a Bar.

The Pennsyl vani a Constitution provides, “the Suprene Court
shal | have the power to prescribe general rules governing.
adm ssion to the bar and to practice law.” P.A Const. art. V, 8
10. Article V, Section 10 vests the exclusive power to enact
rul es governing the conduct of attorneys and adjudicate clains of
behavi or violative of those rules in the Suprene Court of

Pennsyl vania. See Commonwealth v. Stern, 701 A 2d 568, 572 (Pa.

1997) (hol ding that a statute crimnalizing paynent of a referral
fee by a lawer to a non-lawer violates Article V, Section 10 of
t he Pennsyl vania Constitution because the Suprene Court had
addressed the mi sconduct prohibited in the Rul es of Professional

Conduct.) The legislature inpermssibly interferes with the



Pennsyl vani a Suprenme Court’s exclusive jurisdiction when it
attenpts to regulate the conduct of Pennsylvania attorneys

related to their practice of law. See Grerek v. State Ethics

Commin, 751 A 2d 1241, 1254-1255 (Pa. Commw. Ct. 2000) (decl aring
t he Lobbying Disclosure Act void upon a finding that the | aw
regul at ed conduct constituting the practice of |aw already

regul ated by the Rul es of Professional Conduct).

The practice of | aw enconpasses not only the presentation of
argunents before a court, but also preparation of |egal papers
and managenent of actions. See id, at 1255. A |lawer who aids,
abets or conspires to enable a non-lawer to practice law within
an attorney’s firmis acting in relation to that attorney’s
practice of |aw

The Pennsyl vani a Suprene Court has exercised its
jurisdiction over attorneys and pronul gated a rule to address
this exact m sconduct. Pennsylvania Rule of Professional Conduct
5.5 states “[a] lawyer shall not: (a) aid a non-lawer in the
unaut hori zed practice of law.” The Suprene Court havi ng
addressed the specific conduct precludes a private action to
sanction violative behavior by nenbers of the Pennsylvani a bar.
See Stern, 701 A 2d at 572.

To the extent 8§ 2524(c) permits a claimagainst nenbers of
t he Pennsyl vani a bar for aiding and abetting the unauthorized

practice of law, the statute transgresses the Pennsylvani a



Suprenme Court’s exclusive jurisdiction and is unconstitutional.
Count | of Lundy’'s counterclains wll be dism ssed agai nst Scott
D anond and John Haynond, both menbers of the Pennsylvania bar.?3

Haynond asserts that if the court dismsses Count | as to
Di anond and Haynond, it nust also dismss Count | as to Hochberg,
a non-lawer, for lack of subject matter jurisdiction. This
assertion is incorrect; the court has suppl enental jurisdiction
over the clai magai nst Hochberg.

A district court exercises jurisdiction supplenental to
federal question jurisdiction “over all other clains that are so
related to clains in the action within such original jurisdiction
that they formpart of the sane case or controversy under Article
1l of the United States Constitution.” 28 U S.C. § 1367. This
court has original jurisdiction over the federal clainms in this
action and suppl enental jurisdiction over all other clains

asserted. See Haynond v. Lundy, 2000 U. S. Dist. LEXI S 8585, at

*44., Dismssal of the claimagainst D anond and Haynond for

% Lundy asserts that this court has already deternined that the
claimfor aiding and abetting or conspiracy to facilitate

unaut hori zed practice of |aw may proceed. See Order dated June
22, 2000; Haynond v. Lundy, No. 99-5015 & 99-5048, 2000 U.S.
Dist. LEXIS 8585, at *26 (E.D. Pa. June 22, 2000). Neither party
rai sed the constitutionality of the claimat that tine, and the
court failed to raise it sua sponte. The court acknow edges t hat
the dism ssal of the count now rmay constitute a reconsideration
and reversal of a previous decision in this action, but on a
Pennsyl vania claim the exclusive jurisdiction of the

Pennsyl vani a Suprene Court, established by the Pennsylvania
Constitution, cannot be waived by a party in these circunstances.




facilitating Hochberg's unauthorized practice does not alter the
court’s jurisdiction. The remaining claimagainst Hochberg

ari ses out of a common nucl eus of operative facts, and one woul d
generally expect all the clains to be decided in the sane

judicial proceeding. See Lyon v. Whisman, 45 F. 3d 758, 760 (3d

Cr. 1995). This court retains subject matter jurisdiction, and
clearly has personal jurisdiction over Hochberg. Count | of
Lundy’ s Counterclainms for unauthorized practice of law wi |l not

be di sm ssed agai nst Hochberg.

B. Mbtion to Strike portions of Lundy’'s Counterclains

Haynond noves to stri ke paragraphs 45-50, 52, 64-66, 69, 71,
72, 74-79, 84-89, 103 and 117 of Lundy’ s Counterclai ns because
t hey include extensive allegations regarding clains already
di smssed. A court may strike "redundant, imuaterial,
i npertinent, or scandal ous" allegations froma pleading, Fed. R
Cv. P. 12(f), but generally will not do so unless the
all egations will cause prejudice to one of the parties. See,

e.q.,Lake Lucerne Cvic Ass’'n, Inc. v. Dol phin Stadium Corp, 801

F. Supp. 684, 694 (S.D. Fla. 1992).

Many of the paragraphs cited by Haynond concern Hochberg' s
al | eged unaut hori zed practice of law, a claimthat will not be
di sm ssed. See e.qg., Lundy Answer & Countercl., Y7 52 & 64. A
few all ege that Lundy justifiably relied on Hochberg' s and

Haynond’ s assertions that Hochberg could practice, see id. Y 75,



al t hough the court has previously ruled to the contrary.

See Haynond v. Lundy, 2000 Lexis 8585, at *21. Mbst of the

par agraphs at issue contain a nunber of assertions, only sone of
whi ch may contradict a previous ruling of the court.

Haynond al |l eges that if the paragraphs are not stricken,
Lundy will use these allegations to justify abusive discovery.
Fact discovery in this action has concluded, and any additi onal
di scovery requires | eave of court. The paragraphs are not
evidence; they will not be admtted at trial. The court does not
find it appropriate to parse the |anguage of each paragraph of

the Answer to strike questionably offending portions, and no

prejudice wll result to Haynond frompermtting the all egations
to remain. |If allegations are contradictory to the court’s
previous rulings on justifiable reliance, they will be ignored.
The notion to strike will be deni ed.

1. Mbtions arising fromPlaintiff’s subm ssion of a Mtion

f or Reconsi deration of Order Respecting Subpoenas Targeting

Uncl ean Hands

Wil e Haynond’s Motion to Strike and Di sm ss was pendi ng,
his counsel issued third party subpoenas seeking evi dence of
possi bl e unrel ated ethical violations by Lundy. According to
counsel, the subpoenas sought evidence to support an uncl ean

hands defense to Lundy’s counterclai mfor unauthorized practice



of |l aw and conspiracy to conmt unauthorized practice. Haynond
Mot. for Recons., at 2. Magistrate Judge Angell quashed the
subpoenas, and Haynond’'s counsel filed a Mtion for

Reconsi derati on of Order Respecting Subpoenas Targeting Uncl ean
Hands (“Motion for Reconsideration”) to which docunentation was
appended supporting the alleged violations of the Professional

Code of Conduct by Lundy.

A. The Sealing of the Mtion for Reconsideration

By Order dated Septenber 14, 2000, Magi strate Judge Angel
pl aced the Mdtion for Reconsideration under seal. This court
i mredi ately suppl enented her Order by Order dated Septenber 15,
2000, holding the Mdtion for Reconsideration under seal pending a
hearing to determ ne whether it should be under seal. Haynond
then filed a Motion to Vacate the court’s Septenber 15, 2000
O der.

The Motion to Vacate the court’s Order of Septenber 15, 2000
all eges that the court was in error to place the Mdtion for
Reconsi derati on under seal w thout notice and an opportunity to
be heard. When a party noves to close a civil court proceeding
to the public, a court may hold argunent in canera on whether the
proceedi ng shoul d be closed to avoid disclosures that woul d

effectively nullify the party’s claimfor closure. See Publicker

| ndustries v. Cohen, 733 F.2d 1059, 1071-72 (3d Cir. 1984).




Li kew se, a court is permtted to place a docunent under seal
pendi ng a hearing to determ ne whether the docunent should be
under seal. Oherw se, public access to the nmaterial woul d noot
any claimfor sealing the docunent. The court’s hearing on
Oct ober 13, 2000,* to determ ne whether the Mtion for
Reconsi derati on shoul d remain under seal was the correct
procedure.

The Motion to Vacate also alleges that the Mdtion for
Reconsi derati on shoul d not remain under seal under the conmon | aw
right of access and the First Anmendnent. The public’s common | aw
right of access to judicial records entitles the public to

i nspect judicial records and docunents. See Bank of Anerica v.

Hotel Rittenhouse Assoc., 800 F.2d 339, 343 (3d Cir. 1986). But

the right of public access is not absolute. See id. at 344.
Under the conmmon | aw right of access, a court nust weigh factors
favoring restriction against the interest of the public in

access. See id.: Republic of the Philippines v. Wstinghouse

Electric Corp., 949 F.2d 653, 662-63 (3d Gr. 1991).

The public nmay al so have a First Amendnent right of access

to notions filed with the court. See Publicker, 733 F.2d at

1073. Even under the stricter First Amendnent standard, the

court may place a court filing under seal if the party requesting

* Qctober 13, 2000 was the earliest practicable date for a
hearing of this |ength.



it denonstrates an overriding interest, and the court finds that
pl aci ng the docunent under seal is narrowy tailored to serve
that interest. See id. at 1073.

Di scovery notions are not subject to the sanme presunptive

right of access. See Leucadia v. Applied Extrusion Technol ogies,

Inc., 998 F.2d 157, 165 (3d Cir. 1993). The Mtion for
Reconsideration is, in effect, a discovery notion, as it seeks
reconsi deration of a magistrate judge’ s decision to quash
subpoenas.

Lundy argues that the Mdtion for Reconsideration should
remai n under seal because it is designed to prejudice, enbarrass
and humliate M. Lundy. Haynond responds that the docunents
attached to the Motion for Reconsideration were not obtained in
di scovery, the court’s Septenber 15, 2000 Order was over broad,
and, based upon the m nimal anount of publicity this case has
engendered to date, there was very little danger that unsealing
the docunent would result in harmeither to Lundy or the
adm ni stration of justice.

The oral argunent on COctober 13, 2000 suggested that the
Motion for Reconsideration was irrelevant to the proceedi ngs
before the court, so the court issued a Rule to Show Cause why
t he docunent should not be stricken as frivol ous and scurril ous
under Rule 11. Finding that the Mdtion for Reconsideration was a

di scovery notion, even if the appended materials were not

10



obt ai ned in discovery, the court reserved final judgnent on

whet her the Order of Septenber 15, 2000, should be vacated, and
continued to hold the docunent under seal pending the outconme of
the Rule to Show Cause.

B. The Rule to Show Cause

Under Federal Rule of G vil Procedure 11(c), a court may,
after notice and reasonabl e opportunity to respond, inpose an
“appropriate sanction” upon attorneys,® law firns, or parties if
the court finds they have viol ated subdivision (b) of that Rule.
Fed. R Cv. P. 11(c). Rule 11(b) provides that by presenting a
nmotion to the court, the attorney is certifying that the docunent
(1) “is not being presented for any inproper purpose, such as to
harass;” and (2) the legal clains nade are nonfrivolous. Fed. R
Cv. P. 11(b). An attorney’s conduct is evaluated objectively
when it is challenged under Rule 11: the applicable standard is
that of the reasonable attorney admtted to practice before this

court. See Adanson v. Bowen, 855 F.2d 668, 673 (10th G r. 1988).

As required by Rule 11(c), the court gave Haynond s counsel
a reasonabl e opportunity to respond and justify having filed the
Motion for Reconsideration. Follow ng subm ssion of a Menorandum
in Response to the Rule to Show Cause, a hearing was held

November 8, 2000.

> The Rule 11 signatory of the Mtion for Reconsideration was
Deborah H. Bj ornst ad.

11



A nmotion is frivolous under Rule 11 if it is “basel ess and

made wi t hout a reasonable and conpetent inquiry.” Townsend V.

Hol man Consulting Corp., 914 F.2d 1136, 1140 (9th GCr. 1990).

Haynond’ s counsel clains that the third-party subpoenas sought in
the Motion for Reconsideration were to hel p them obtain evidence
to assert an uncl ean hands defense to Lundy’'s allegations that
Di anond and Haynond conspired to aid Hochberg in his unauthorized
practice of law. Mt. to Vacate Order of Sept. 15, 2000, at 2.

Haynond’ s counsel argues that seeking the subpoenas was
reasonabl e because Lundy’s counterclaimfor unauthorized practice
seeks equitable relief, so the equitabl e defense of unclean hands
is applicable. Unclean hands is an equitable defense, but it
does not permt an opposing party to bring in any and al
evidence of a party’'s past bad acts nerely because equitable
relief is sought.

The defense of uncl ean hands nakes adm ssible only the bad
actions of the claimant related to the transaction of the
equi table claim

Courts of equity do not nmake the quality of the suitors

the test. They apply the maxi mrequiring clean hands

only where sone unconscionably act of one com ng for

relief has i mredi ate and necessary relation to the

equity that [the party] seeks in respect to the matter

inlitigation. They do not close their doors because

of plaintiff’s msconduct, whatever its character, that

has no relation to [the equitable clainm] involved in

this suit, but only for such violations of conscience

as in sone neasure effect the equitable relations
bet ween the parti es.

12



Keystone Driller Co. v. CGeneral Escavating Co., 290 U.S.

240, 245 (1933). This rule was reaffirnmed recently by both
the Third GCrcuit Court of Appeals and the Pennsyl vani a

Suprene Court. See New Valley Corp. v. Corporate Prop.

Assoc., 181 F.3d 517, 525-26 (3d Cr. 1999) (requiring an
i mredi at e and necessary rel ationshi p between the chal |l enged

conduct and the claimfor relief); see also, Lucey v.

Wrknmen’s Conp. Appeals Bd., 732 A 2d 1201, 1204 (Pa. 1998)

([ The doctrine of Unclean hands] closes the doors of a court
of equity to one tainted with iniquity or bad faith relative
to the matter in which he seeks relief.)

The evi dence Haynond sought, ostensibly in pursuit of
an uncl ean hands defense, was not sufficiently related to
Lundy’s requested equitable relief. The ethical violations
all eged did not include involvenent by Lundy in the alleged
conspiracy to facilitate Hochberg' s practice of |aw w thout
a license and have no imedi ate relationship to the natters
before the court for resol ution.

The theory on which the Mtion for Reconsideration was
filed was not |egally reasonable; the notion was frivol ous
and subject to sanction. Mreover, the frivolity of the
notion and the scurrilousness of the material appended
thereto gives rise to an inference that the notion was fil ed

solely to enbarrass Lundy. See Katzman v. Victoria's Secret

13



Cat al ogue, 167 F.R D. 649, 661 (S.D.N. Y. 1996), aff’'d nem,

113 F. 3d 1229 (2d. Gr. 1997). A notion filed for an

I nproper purpose is also subject to sanction under Rule 11
See Fed. R Cv. P. 11(b). Plaintiff’s counsel is in
violation of Rule 11(b), and subject to sanctions under Rule
11(c).

Courts have significant discretion under Rule 11(c) to
fashion an appropriate renmedy for behavior violating Rule
11(b). Although Rule 11 no |l onger specifically nentions
striking the of fendi ng docunment as a sanction,® courts
continue to order nonnonetary sanctions under Rule 11

See 5A Wight & MIler, Federal Practice and Procedure:

Cuvil 2d, 8 1136 (1996). The appropriate renedy here is to

strike the Motion for Reconsideration.’

6 A former version of Rule 11 read as foll ows:

If a pleading is not signed or is signed with intent to
defeat the purpose of the rule, it may be stricken as
sham and fal se and the action may proceed as if the

pl eadi ng had not been served.

Rule 11 was anended in 1983 to nake explicit the scope of the
rule, its certification requirenent, who may be sancti oned, and
the breadth of sanctions available. Nothing in the court’s
research suggests that it was neant to curb the striking of a
docunent as a sanction if the court finds the sanction
appropri at e.

" The court acknow edges that the Mdtion for Reconsideration was
filed with leave from Magi strate Judge Angell, who granted the
initial Mdtion to Quash under Rule 45 for |ack of foundation and
suggested that if plaintiff had a foundation for the evidence

14



Striking the material fromthe record is an appropriate
remedy here, but not for the inproper allegations in Lundy’s
Answer and Countercl ai ns, because the subject matter of the
allegations in the Answer is properly before this court. Sone of
the allegations in Lundy’s Answer and Counterclains are inproper
because the court has already rul ed agai nst Lundy on certain
matters, but they are not irrelevant or scurrilous. None of the
allegations in the Mdtion for Reconsideration are properly before
this court, and there is prejudice to the opposing party not
present with regard to the Lundy all egations.

The Mdtion for Reconsideration wll be stricken as in
violation of Rule 11. This action will proceed as if it had
never been filed. The follow ng docunents, filed solely as a
result of the filing of the Mdtion for Reconsideration, wll
simlarly be stricken: the defendant’s Response to the Mtion to
Vacate the Court’s Order of Septenber 15, 2000, the Menorandum of
Plaintiffs and CounterclaimDefendants in Response to the Rule to

Show Cause, and the Reply of Marvin Lundy in Support of this

sought by the subpoenas they should have submtted it.

Magi strate Judge Angell recognized that it was not her role to
deternm ne the applicability of the unclean hands defense and told
the parties that the propriety of the defense was a matter for
this court. Her grant of leave to file evidence supporting the
need for subpoenas does not excuse the inpropriety of the notion,

but has been considered in determ ning the appropriate sanction.

15



court’s Rule to Show Cause. The court’s Order of Septenber 15,
2000 w Il be vacated as noot.
Concl usi on

Plaintiffs’ Mdtion to Strike and Dismss will be granted, in
part, and denied, in part. Count | of defendant’s counterclains
Wl be dismssed as to Haynond and D anond. To permt the
clains against themwould violate Article V, Section 10 of the
Pennsyl vania Constitution. Count | wll proceed agai nst
Hochberg; the court has supplenental jurisdiction over this claim

under 29 U. S.C. 8 1367. No allegations of the defendant’s Answer

and Counterclains will be stricken; allegations as to dism ssed
clains will be ignored.
The Motion for Reconsideration will be stricken as filed in

violation of Rule 11 of the Federal Rules of Civil Procedure.
Certain other related docunents will also be stricken as pl acing
irrelevant materials before the court. The court’s Order dated

Septenber 15, 2000 will be vacat ed.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN HAYMOND : GAVIL ACTI ON
HAYMOND NAPOLI DI AMOND :

V.
MARVI N LUNDY
V.

JOHN HAYMOND,

SCOTT DI AMOND

ROBERT HOCHBERG, :

HAYMOND, NAPCLI, DI AMOND, P.C. : No. 99-5048

ORDER

AND NOW this 12th day of Decenber, 2000, in consideration
of the Motion of Plaintiff/CounterclaimDefendant to Strike and
Dismss (# 79), the Response thereto (# 98), the Mtion to Vacate
Order of Septenber 15, 2000 (# 124), the Answer thereto (# 126),
the Rule to Show Cause (# 130), the Menorandum of Plaintiffs and
Countercl ai m Defendants in Response to the Rule to Show Cause (#
135), and the Reply of Marvin Lundy thereto (# 137) and after a
hearing at which all parties were heard on Novenber 8, 2000,

It is ORDERED that:

1. Plaintiff’s Motion to Strike and Dismss (# 79) is
GRANTED, I N PART, and DEN ED, | N PART.

a. Dismssal of Count | of Lundy’'s Counterclains as
agai nst Haynond and Di anond is granted; the claimagainst D anond
and Haynond for aiding and abetting, and conspiracy to commt
unaut hori zed practice is di sm ssed.

b. Dismssal of Count | of Lundy’'s Counterclains as
agai nst Hochberg is denied; the claimagainst Hochberg for
unaut hori zed practice of law w |l proceed. The court has
suppl emental jurisdiction over this claim

c. Striking certain paragraphs of Lundy’s Counterclains
is deni ed as unnecessary.



2. The Motion for Reconsideration of Order Respecting
Subpoenas Targeti ng Uncl ean Hands (# 108) is STRI CKEN as
frivolous in violation of Federal Rule of G vil Procedure 11(b).

a. Defendant’s Response to the Mtion to Vacate the
Court’s Order of Septenber 15, 2000 (# 126), the Menorandum of
Plaintiffs and Counterclai mDefendants in Response to the Rule to
Show Cause (# 135), and the Reply of Marvin Lundy in Support of
this court’s Rule to Show Cause (# 137) are also STRICKEN. These
docunents were filed in response to the Mtion for
Reconsi deration and di scuss the Mition at |ength.

b. The Rule to Show Cause why the Motion for
Reconsi deration of Order Respecting Subpoenas Targeting Uncl ean
Hands shoul d not be stricken as frivolous (# 130) is DI SCHARGED

3. Plaintiffs’ Mdtion to Vacate the court’s O der of
Septenber 15, 2000 (# 124) is GRANTED. The court’s Order of
Sept enber 15, 2000 is VACATED as MOOT.

Norma L. Shapiro, S.J.



